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DEPOSITIONS AND ORAL TESTIMONY
By M.E. MacDougall
I. Preparation

A. Your own opinions
B. Bases for your client's case
C. The opponent's case
D. Instructions and Assumptions
E. Whether a "Report" is desireable

II. Think before, during, after, and always, HOW WILL THIS
READ? ("Dictate" the Answers)

A. Do not accept false premises
B. Do not accept unfounded assumptions
C. Do not guess
D. Read all written material, word for word
E. Avoid paraphrased responses

III. Answering is an art

A. I don't know
B. I have not calculated that
C. Misleading Questions
D. Truncated answers
E. Follow the form of the question

IV. Mistakes or misunderstandings

A. A mistake is OK
B. Corrections should be complete

V. Interpretations

A. Treatises
B. Work of other experts
C. Out-of-context examples
D. Documents you have not studied

VI. Objections

A. Consider the meaning
B. Do not anticipate
C. Do not argue
D. Follow your client's lawyer

VII. Truthfulness

A. About your preparation
B. About instructions you receive
C. About assumptions

VIII. Practical Uses

A. Cross-examination from depositions
B. Pre-Trial Review
C. Fishing
D. Use in lieu of attendance

IX. Technical Matters

A. Signing and Correction of Depositions
B. Amendment of Exhibits
C. Prior positions - Consistency

APPENDICES

Text of Rule 26, Colorado Rules of Civil Procedure (C.R.C.P.)

Text of Rule 30, C.R.C.P.

Text of Rule 32, C.R.C.P.

Text of Section 13-33-102(4), Colorado Revised Statutes
(C.R.S.)

Text of Rule 701, Colorado Rules of Evidence (C.R.E.)

Text of Rule 702, C.R.E.

Text of Rule 703, C.R.E.

Text of Rule 704, C.R.E.

CHAPTER 4
DEPOSITIONS AND DISCOVERY
Rule 26. General Provisions Governing Discovery
(a) Discovery Methods. Pries may obtain discovery by one or more of
the following methods: Depqsitions upon oral examination or written questions; written interrogatories',' production of documents or things or permission to enter upon land or other property, for inspection and other purposes;
physical and mental examinations; and requests for admission. Unless the
court orders otherwise under section (c) of this Rule, the frequency of use
of these methods is not limited.
(b) Scope of Discovery. Unless otherwise limited by order of the court
in accordance with these rules, the scope of discovery is as follows:
(1) In General. Parties may obtain discovery regarding any matter, not
privileged, which is relevant to the subject matter involved in the pending
action, whether it relates to the claim or defense of the party seeking discovery or to the claim or defense of any other party, including the existence,
description, nature, custody, condition, and location of any books, documents, or other tangible things and the identity and location of persons having knowledge of any discoverable matter. It is not ground for objection that
the information sought will be inadmissible at the trial if the information
sought appears reasonably calculated to lead to the discovery of admissible
evidence.
(2) Insurance Agreements. A party may obtain discovery of the existence
and contents of any insurance agreement under which any person carrying
on an insurance business may be liable to satisfy part or all of a judgment
which may be entered in the action or to indemnify or reimburse for payments made to satisfy the judgment. Information concerning the insurance
agreement is not by reason of disclosure admissible in evidence at trial. For
purposes of this subsection (2), an application for insurance shall not be
treated as part of an insurance agreement.
(3) Trial Preparation: Materials. Subject to the provisions of subsection
(b) (4) of this Rule, a party may obtain discovery of documents and tangible
things otherwise discoverable under subsection (b) (1) of this Rule and prepared in anticipation of litigation or for trial by or for another party or by
or for that other party's representative (including his attorney, consultant,
surety, indemnitor, insurer, or agent) only upon a showing that the party
seeking discovery has substantial need of the materials in the preparation
of his case and that he is unable without undue hardship to obtain the substantial equivalent of the materials by other means. In ordering discovery
of such materials when the required showing has been made, the court shall
protect against disclosure of the mental impressions, conclusions, opinions,
or legal theories of an attorney or other representative of a party concerning
the litigation.
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A party may obtain without the required showing a statement concerning
the action or its subject matter previously made by that party. Upon request,
a person not a party may obtain without the required showing a statement
concerning the action or its subject matter previously made by that person.
If the request is refused, the person may move for a court order. The provisions of Rule 37 (a) (4) apply to the award of expenses incurred in relation
to the motion. For purposes of this paragraph, a statement previously made
is: (A) A written statement signed or otherwise adopted or approved by the
person making it, or (B) a stenographic, mechanical, electrical, or other
recording, or a transcription thereof, which is a substantially verbatim recital
of an oral statement by th person making it and contemporaneously
recorded.
(4) Trial Preparation: Experts. Discovery of facts known and opinions
held by experts, otherwise discoverable under the provisions of subsection
(b) (1) of this Rule and acquired or developed in anticipation of litigation
or for trial, may be obtained only as follows:
(A) (i) A party may through interrogatories require any other party to
identify each person whom the other party expects to call as an expert witness
at trial, to state the subject matter on which the expert is expected to testify,
and to state the substance of the facts and opinions to which the expert
is expected to testify and a summary of the grounds for each opinion. (ii)
Upon motion, the court may order further discovery by other means, subject
to such restrictions as to scope and such provisions, pursuant to
subparagraph (b) (4) (C) of this Rule, concerning fees and expenses as the
court may deem appropriate;
(B) A party may discover facts known or opinions held by an expert who
has been retained or specially employed by another party in anticipation
of litigation or preparation for trial and who is not expected to be called
as a witness at trial, only as provided in Rule 35 (b) or upon a showing
of exceptional circumstances under which it is impracticable for the party
seeking discovery to obtain facts or opinions on the same subject by other
means;
(C) Unless manifest injustice would result: (i) The court shall require that
the party seeking discovery pay the expert a reasonable fee for time spent
in responding to discovery under subdivision (b) (4) (A) (ii) and subparagraph
(b) (4) (B) of this Rule; and (ii) with respect to discovery obtained under
subdivision (b) (4) (A) (ii) of this Rule the court may require, and with respect
to discovery obtained under subparagraph (b) (4) (B) of this Rule the court
shall require, the party seeking discovery to pay the other party a fair portion
of the fees and expenses reasonably incurred by the latter party in obtaining
facts and opinions from the expert.
(c) Protective Orders. Upon motion by a party or by the person from
whom discovery is sought, and for good cause shown, the court in which
the action is pending or alternatively, on matters relating to a deposition,
the court in the district where the deposition is to be taken may make any
order which justice requires to protect a party or person from annoyance,
embarrassment, oppression, or undue burden or expense, including one or
more of the following: (1) That the discovery not be had; (2) that the discovery may be had only on specified terms and conditions, including a designation of the time or place; (3) that the discovery may be had only by a method
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of discovery other than that selected by the party seeking discovery; (4) that
certain matters not be inquired into, or that the scope of the discovery be
limited to certain matters; (5) that discovery be conducted with no one
present except persons designated by the court; (6) that a deposition after
being sealed be opened tnly by order of the court; (7) that a trade secret
or other confidential research, development, or commercial information not
be disclosed or be discldsed only in a designated way; (8) that the parties
simultaneously file specified documents or information enclosed in sealed
envelopes to be opened as directed by the court.
If the motion for a protective order is denied in whole or in part, the
court may, on such ternis and conditions as are just, order that any party
or person provide or permit discovery. The provisions of Rule 37 (a) (3)
apply to the award of expenses incurred in relation to the motion.
(d) Sequence and Timing of Discovery. Unless the court upon motion,
for the convenience of parties and witnesses and in the interests of justice,
orders otherwise, methods of discovery may be used in any sequence and
the fact that a party is conducting discovery, whether by deposition or otherwise, shall not operate to delay any other party's discovery.
(e) Supplementation of Responses. A party who has responded to a request
for discovery with a response that was complete when made is under no
duty to supplement his response to include information thereafter acquired,
except as follows:
(1) A party is under a duty seasonably to supplement his response with
respect to any question directly addressed to: (A) The identity and location
of persons having knowledge of discoverable matters, and (B) the identity
of each person expected to be called as an expert witness at trial, the subject
matter on which he is expected to testify, and the substance of his testimony;
(2) A party is under a duty seasonably to amend a prior response if he
obtains information upon the basis of which: (A) He knows that the response
was incorrect when made, or (B) he knows that the response though correct
when made is no longer true and the circumstances are such that a failure
to amend the response is in substance a knowing concealment;
(3) A duty to supplement responses may be imposed by order of the court,
agreement of the parties, or at any time prior to trial through new requests
for supplementation of prior responses.

Rule 30. Depositions Upon Oral Examination

(Th

(a) When Depositions May Be Taken. After commencement of the action,
any party may take the testimony of any person, including a party, by deposition upon oral examination. Leave of court, granted with or without notice,
must be obtained only if the plaintiff seeks to take a deposition prior to
the expiration of thirty days after service of the summons upon any defendant or service made under Rule 4 (e), except that leave is not required: (1)
If a defendant has served a notice of taking deposition or otherwise sought
discovery, or (2) if special notice is given as provided in subsection (b) (2)
of this Rule. The attendanc:e of witnesses may be compelled by subpoena
as provided in Rule 45. The deposition of a person confined in prison may
be taken only by leave of court on such terms QS the court prescribes.
(b) Notice of Examinathfu: General Requirements; Special Notice; NunStenographic Recording; Production of Documents and Things; Deposition of
Organization; Deposition by Telephone.
(I) A party desiring to take the deposition of any person upon oral examination shall give reasonable notice in writing to every other party to the
action. The notice shall state the time and place for taking the deposition
and the name and address of each person to be examined, if known, and,
if the name is not known, a general description sufficient to identify him
or the particular class or group to which he belongs. If a subpoena duces
tecum is to be served on the person to be examined, the designation of the
materials to be produced as set forth in the subpoena shall be attached to
or included in the notice.
(2) Leave of court is not required for the taking of a deposition by plaintiff if the notice: (A) States that the person to be examined is about to leave
the State of Colorado and will be unavailable for examination unless his
deposition is taken before expiration of the thirty-day period; and (B) sets
forth facts to support the statement. The plaintiff's attorney shall sign the
notice, and his signature constitutes a certification by him that to the best
of his knowledge, information, and belief the statement and supporting facts
are true. The sanctions provided by Rule 11 are applicable to the certification.
If a party shows that when he was served with notice under this subsection
(b) (2) he was unable through the exercise of diligence to obtain counsel
to represent him at the taking of the deposition, the deposition may not
be used against him.
(3) The court may for cause shown enlarge or shorten the time for taking
the deposition.
(4) The court may upon motion order that the testimony at a deposition
be recorded by other than stenographic means, in which event the order
shall designate the manner of recording, preserving, and filing the deposition,
and may include other provisions to assure that the recorded testimony will
be accurate and trustworthy. If the order is made, a party may nevertheless
arrange to have a stenographic transcription made at his own expense.
(5) The notice to a party deponent may be accompanied by a request
made in compliance with Rule 34 for the production of documents and tangible things at the taking of the deposition. The procedure of Rule 34 shall
apply to the request.
(6) A party may in his notice name as the deponent a public or private
corporation or a partnership or association or governmental agency and designate with reasonable particularity the matters on which examination is
requested. The organization so named shall designate one or more officers,
directors, or managing agents, or other persons who consent to testify on
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its behalf, and may set forth, for each person designated, the matters on
which he will testify. The persons so designated shall testify as to matters
known or reasonably available to the organization. This subsection (b) (6)
does not preclude taking a deposition by any other procedure authorized
in these rules.
(7) The parties may stipulate in writing or the court may upon motion
order that a deposition be tak fin by telephone. The stipulation or order shall
include the manner of recording the proceeding.
(c) Examination and Cross-Examination; Record of Examination; Oath;
Objections. Examination andl cross-examination of witnesses may proceed
as permitted at the trial under the provisions of Rule 43 (b). The officer
before whom the deposition s to be taken shall put the witness on oath
and shall personally, or by someone acting under his direction and in his
presence, record the testimony of the witness. The testimony shall be taken
stenographically or recorded by any other means ordered in accordance with
subsection (b) (4) of this Rule. If requested by one of the parties, the testimony shall be transcribed.
All objections made at the time of the examination to the qualifications
of the officer taking the deposition, or to the manner of taking it, or to the
evidence presented, or to the conduct of any party, and any other objection
to the proceedings, shall be noted by the officer upon the deposition. Evidence objected to shall be taken subject to the objections. In lieu of participating in the oral examination, parties may serve written questions in a sealed
envelope on the party taking the deposition and he shall transmit them to
the officer, who shall propound them to the witness and record the answers
verbatim.
(d) Motion to Terminate or Limit Examination. At any time during the
taking of the deposition, on motion of any party or of the deponent and
upon a showing that the examination is being conducted in bad faith or
in such manner as unreasonably to annoy, embarrass, or oppress the deponent or party, the court in which the action is pending or the court in the
district where the deposition is being taken may order the officer conducting
the examination to cease forthwith from taking the deposition, or may limit
the scope and manner of the taking of the deposition as provided in Rule
26 (c). If the order made terminates the examination, it shall be resumed
thereafter only upon the order of the court in which the action is pending.
Upon demand of the objecting party or deponent, the taking of the deposition shall be suspended for the time necessary to make a motion for an order.

Rule 30
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The provisions of Rule 37 (a) (4) apply to the award of expenses incurred
in relation to the motion.
(e) Submission to Witness; Changes; Signing. When the testimony is fully
transcribed the deposition shall be submitted to the witness for examination
and shall be read to or by him, unless such examination and reading are
waived by the witness and by the parties. Any changes in form or substance
which the witness desires to make shall be entered upon the deposition by
the officer with a statement of the reasons given by the witness for making
them. The deposition shall thin be signed by the witness, unless the parties
by stipulation waive the signing or the witness is ill or cannot be found or
refuses to sign. If the deposition is not signed by the witness within thirty
days of its submission to him,thc officer shall sign it and state on ,the record
the fact of the waiver or of the illness or absence of the witness or the fact
of the refusal to sign together with the reason, if any, given therefor, and
the deposition may then be used as fully as though signed, unless on a motion
to suppress under Rule 32 (d) (4) the court holds that the reasons given
for the refusal to sign require rejection of the deposition in whole or in part.
(f) Certification and Filing by Officer; Exhibits; Copies; Notice of Filing.
(I) The officer shall certify on the deposition that the witness was duly
sworn by him and that the deposition is a true record of the testimony given
by the witness. He shall then securely seal the deposition in an envelope
endorsed with the title of the action and marked "Deposition of (here insert
name of witness)" and promptly deliver it or send it by registered or certified
mail to the attorney for the party taking the deposition and give written
notice of the delivery or mailing to all other parties.
Documents and things produced for inspection during the examination
of the witness, shall, upon the request of a party, be marked for identification
and annexed to and returned with the deposition, and may be inspected
and copied by any party, except that: (A) The person producing the materials
may substitute copies to be marked for identification, if he affords to all
parties fair opportunity to verify the copies by comparison with the originals,
and (B) if the person producing the materials requests their return, the officer
shall mark them, give each party an opportunity to inspect and copy them,
and return them to the person producing them, and the materials may then
be used in the same manner as if annexed to and returned with the deposition. Any party may move for an order that the original be annexed to and
returned with the deposition, pending final disposition of the case to the
attorney for the party taking the deposition.
(2) Upon payment of reasonable charges therefor, the officer shall furnish
a copy of the deposition to any party or to the deponent.
(g) Failure to Attend or to Serve Subpoena; Expenses.
(I) If the party giving the notice of the taking of a deposition fails to
attend and proceed therewith and another party attends in person or by attorney pursuant to the notice, the court may order the party giving the notice
to pay to such other party the amount of the reasonable expenses incurred
by him and his attorney in so attending, including reasonable attorney's fees.
(2) If the party giving the notice of the taking of a deposition of a witness
fails to serve a subpoena upon him and the witness because of such failure
does not attend, and if another party attends in person or by attorney because
he expects the deposition of that witness to be taken, the court may order
, the party giving the notice to pay to such other party the amount of the
reasonable expenses incurred by him and his attorney in so attending, including reasonable attorney's fees.

Rule 32. Use of Depositions in Court Proceedings
(9 Use of Depositions. At the trial or upon the hearing of a motion or
an interlocutory proceeding, any part oral! of a deposition, so far as admissible under the rules of evidence, may be used against any party who was
present or represented at the taking of the deposition or who had reasonable
notice thereof, in accordance with any of the following provisions:
.(I) Any deposition may be used by any party for the purpose of contradicting or impeaching the tthtimony of deponent as a witness;
(2) The . deposition of a party or of any one who at the time of taking
the deposition was an officer, director, or managing agent of a public or
private. corporation, partnership, or association, or a governmental agency,
which . is a party, or a person designated under Rule 30 (b) (6) or 31 (a)
to testify on behalf thereof may be used by an adverse party for any purpose.
I
(3) The deposition of a witness, whether or not a party, may be used
by any party for any purpose as though the witness were then present and
testifying if the court finds: (A) That the witness is dead; or (B) that the
witness is at a greater distance than one hundred miles from the place of
trial or hearing, or is out of the United States, unless it appears that the
absence of the witness was procured by the party offering the deposition;
or (C) that the witness is unable to attend or testify because of age, illness,
infirmity, or imprisonment; or (D) that the party offering the deposition has
been unable to procure the attendance of the witness by subpoena; or (E)
upon application and notice, that such exceptional circumstances exist as
to make it desirable, in the interest of justice and with due regard to the
importance of presenting the testimony of witnesses orally in open court,
to allow the deposition to be used.
(4) If only part of a deposition is offered in evidence by a party, an
adverse party may require him to introduce any other part which ought in
fairness to be considered with the part introduced, and any party may introduce any other parts.
Substitution of parties pursuant to Rule 25 does not affect the right to
use depositions previously taken; and, when an action in any court of the
United States or of any state has been dismissed and another action involving
the same subject matter is afterward brought between the same parties or
their representatives or successors in interest, all depositions lawfully taken
and duly filed in the former action may be used in the latter as if originally
taken therefor.
(b) Objections to Admissibility. Subject to the provisions of Rules 28 (b)
and subsection (d) (3) of this Rule, objection may be made at the trial or
hearing to receiving in evidence any deposition or part thereof for any reason
which would require the exclusion of the evidence if the witness were then
present and testifying.
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(c) Effect of Taking or Using Depositions. A party does not make a person
his own witness for any purpose by taking his deposition. The introduction
in evidence of the deposition or any part thereof for any purpose other than
that of contradicting or impeaching the deponent makes the deponent the
witness of the party introducing the deposition, but this shall not apply to
the use by an adverse party of a deposition under subsection (a) (2) of this
Rule. At the trial or hearing any party may rebut any relevant evidence contained in a deposition whether introduced by him or by any other party.
(d) Effect of Errors and Irregularities in Depositions.
(1) As to Notice. All errors and irregularities in the notice for taking a
deposition are waived unless written objection is promptly served upon the
party giving the notice.
(2) As to Disqualification of Officer. Objection to taking a deposition
because of disqualification of the officer before whom it is to be taken is
waived unless made before the taking of the deposition begins or as soon
thereafter as the disqualification becomes known or could be discovered with
reasonable diligence.
(3) As to Taking of Deposition.
(A) Objections to the competency of a witness or to the competency, relevancy, or materiality of testimony are not waived by failure to make them
before or during the taking of the deposition, unless the ground of the objection is one which might have been obviated or removed if presented at that
time.
(B) Errors and irregularities occurring at the oral examination in the manner of taking the deposition, in the form of the questions or answers, in
the oath or affirmation, or in the conduct of parties and errors of any kind
which might be obviated, removed, or cured if promptly presented, are
waived unless seasonable objection thereto is made at the taking of the deposition.
(C) Objections to the form of written questions submitted under Rule
31 are waived unless served in writing upon the party propounding them
within the time allowed for serving the succeeding cross or other questions
and within five days after service of the last questions authorized.
(4) As to Completion and Return of Deposition. Errors and irregularities
in the manner in which the testimony is transcribed or the deposition is
prepared, signed, certified, sealed, endorsed, transmitted, filed, or otherwise
dealt with by the officer under Rules 30 and 31 are waived unless a motion
to suppress the deposition or some part thereof is made with reasonable
promptness after such defect is, or with due diligence might have been ascertained.

13-33-102. Fees of witnesses.
(4) Witnesses in courts of record called to testify only to an opinion
founded on special study or experience in any branch of science or to make
scientific or professional examinations and state the result thereof shall
receive additional compensation, to be fixed by the court, with reference
to the value of the time employed and the degree of learning or skill required.

The Colorado
Rules of Evidence
ARTICLE VII
OPINIONS AND EXPERT TESTIMONY
Rule 701. Opinion Testimony by Lay Witnesses
If the witness is not testifying as an expert, his testimony in the form of
opinions or inferences is limited to those opinions or inferences which are
(a) rationally based on the perception of the witness and (b) helpful to a clear
understanding of his testimony or the determination of a fact in issue.

(Federal Rule Identical.)
Rule 702. Testimony by Experts
If scientific, technical, or other specialized knowledge will assist the trier
of fact to understand the evidence or to determine a fact in issue, a witness
qualified as an expert by knowledge, skill, experience, training, or education,
may testify thereto in the form of an opinion or otherwise. (Amended March
5, 1981, effective July 1, 1981.)

(Federal Rule Identical.)
Rule 703. Bases of Opinion Testimony by Experts
The facts or data in the particular case upon which an expert bases an
opinion or inference may be those perceived by or made known to him at
or before the hearing. If of a type reasonably relied upon by experts in the
particular field in forming opinions or inferences upon the subject, the facts
or data need not be admissible in evidence.

(Federal Rule Identical.)
Rule 704. Opinion on Ultimate Issue
Testimony in the form of an opinion or inference otherwise admissible is
not objectionable because it embraces an ultimate issue to be decided by the
trier of fact.

(Federal Rule Identical.)
Rule 705. Disclosure of Facts
or Data Underlying Expert Opinion
Tlie expert may testify in terms of opinion or inference and give his reasons
therefor without prior disclosure of the underlying facts or data, unless the
court requires otherwise. The expert may in any event be required to disclose
the underlying facts or data on cross-examination.

(Federal Rule Identical.)

